
SUBMISSION FROM EDUCATIONAL INSTITUTE OF SCOTLAND 
 

Schools (Consultation) (Scotland) Bill 
 
Introduction 
 
1. The Educational Institute of Scotland welcomes this opportunity to provide 
the Education, Lifelong Learning and Culture Committee with written evidence 
to assist in its scrutiny of the above Bill. 

 
2. The EIS previously responded to the initial consultation entitled 
“Safeguarding our Rural Schools and Improving School Consultation 
Procedures” in September 2008. In general terms the EIS was supportive of 
the proposals to change the legislative provisions governing consultation 
procedures, particularly as they relate to proposed school closures and the 
following quotation from the original consultation paper accurately reflects the 
attitude of the Institute to any school closure: 

 
 “to seek to ensure that a closure decision is only taken as a last 

resort and not until all of the alternatives have been explored and 
the potential impact on the community fully considered” 

 
3. In addition the following extract from the original consultation paper is also 
absolutely in line with the thinking of the EIS with regard to the consultation 
process which must precede any decision to close a school: 

 
 “A system which is regarded as fairer will be one in which all the 

parties feel that their views have been taken seriously and given 
consideration and responded to. It will not be one in which the 
parents and the community effectively have a right of veto over 
the Council, nor one in which the Council can proceed to a 
decision without taking full account of the views of the parents 
and community. A fair system is one in which the consultation 
process is a genuine one, where the final Council decision takes 
account of the views expressed and the unique circumstances of 
each case. It will be one where closure proposals can be and are 
withdrawn, modified or proceeded with, in light of the views 
expressed during consultations.” 

 
4. However, the EIS has opposed previous attempts to introduce a 
“presumption against closure” of any school or group of schools as the 
following extract from our response to the original “Rural Schools (Scotland) 
Bill” outlines: 

 
 “Any decision to close any school is always a difficult one. There 

can be no avoidance of the fact, however, that a decision to 
keep open a non-viable school will have significant implications 
for the level of educational provision and the staffing standards 
in other schools across the local authority area. In all the 
circumstances, therefore, the Institute would not support “a 



presumption against closure” and would advocate that all 
decisions which may result in the closure of a school should only 
be made on the basis of full consultation and a careful 
examination of the circumstances of each case.” 

 
The EIS response to the Schools (Consultation) (Scotland) Bill 

 
5. The EIS believes, strongly, that any decision to close a school should be 
a decision of last resort and that no decision should be taken in relation to the 
closure of any school (rural or otherwise) until and unless the following issues 
have been fully consulted upon and only thereafter should decisions be taken: 

 
 the educational case 

 
 travel distances and times 

  
 future pupil/population projections 

 
 rural sustainability and development 

  
 urban communities and regeneration 

 
 financial considerations 

 
 other alternatives 

 
 unique local factors. 

 
6. It is the view of the EIS that the time is now right for a major revision, 

improvement and modernisation of the Education (Publication and 
Consultation etc) (Scotland) Regulations 1981 and the Institute would fully 
support the following proposals contained within the Bill. 

 
 The preparation of the Educational Benefits Statement (prior 

to the commencement of the formal consultation process) as 
part of the proposal paper. 

 
 The provisions for the circulation of the proposal paper and 

the introduction of a formal consultation period which must 
include “at least 30 school days of any affected school.” 

 
 The requirement to hold a public meeting and for the 

Education Authority be represented at which the relevant 
proposal(s) are to be discussed. 

 
 The production of a formal consultation report, following the 

conclusion of the consultation period, and the requirement to 
circulate the consultation report to all interested parties and to 
introduce time for further consideration. 

 



 The expanded definition of “relevant consultees” contained 
within Schedule 3 of the Bill is very much in line with the 
Institute’s response to the original consultation exercise. 

 
Some aspects of the Bill which require further consideration 
 
7. There are three aspects of the Bill to which the EIS would wish to make 

specific reference and these are: the involvement of HMIE, the factors for 
rural school closure proposals and the proposed call in of closure 
proposals. 

 
8. The EIS welcomes the further detail which has been included in the Bill 

regarding the involvement of HMIE, which was missing from the original 
consultation paper. However, the role of the HMIE, as defined in the Bill, 
could be described as having responsibility for writing the first draft of the 
consultation report. In short, HMIE will have access to all of the information 
which will be available to the education authority, in particular the written 
and oral representations. As the HMIE is an “executive agency of the 
Scottish Ministers” this may lead to, at least a perceived conflict of interest, 
if the closure proposal were to be subject to a subsequent call in notice by 
the “Scottish Ministers.” Is there, perhaps, an argument for restricting the 
role of HMIE to the provision of a report to the local authority solely on the 
“educational aspects” of the relevant proposal. In this regard it might be 
helpful if, on the face of the Bill, it was made clear that the HMIE Report 
could include all schools potentially affected by the relevant proposal. 

 
9. The Bill requires the education authority to have special regard to the 

following factors in respect of a proposal to close a “rural school”: 
 

 any viable alternative to the closure proposal. 
 

 The likely effect on the local community (including the 
community’s sustainability) and the availability of the schools 
premises/facilities for use by that community. 

 
 the likely effect caused by any different travelling 

arrangements on pupils, staff and other users of the schools 
facilities and any environmental impact. 

 
10. While the EIS accepts that all of these factors are crucial when considering 

the closure of a rural school, it should not be forgotten that all three are 
immensely important to all of Scotland’s communities, particularly when 
there exists a threat to close the community’s school. On this basis we 
could not support restricting the consideration of these issues to rural 
schools only as any closure of a school in any part of Scotland will impact 
on the community in these three ways. In many parts of the country a local 
authority will have responsibility for both rural and non rural schools and it 
is invidious, to say the least, that from a statutory point of view the local 
authority may be required to treat the closure of two schools within its area 
in two different ways. In short, the three matters to which the authority 



must have regard should apply to all proposed closures and not just to 
those within a rural area. 

 
11. The proposal to introduce a “call in” system by Scottish Ministers 

represents an interesting compromise between the more de-regulatory 
approach suggested in the initial consultation and the existing, very strict, 
criteria which result in automatic referral to Ministers. The education 
community has little practical experience of the “call in” procedure, which 
has received considerable publicity recently in relation to planning cases.  
Nevertheless, it remains the case that all closure decisions, regardless of 
the extent and rigour of the consultation process, could be open to judicial 
review proceedings. In this context, therefore, the earlier comments about 
the role of HMIE in the consultation process should be restated. The role 
of the HMIE as “an executive agency of the Scottish Ministers” does beg 
the question about any further advice to be provided to Ministers, following 
a decision to call in a particular proposal. The Bill will perhaps have to 
clarify any further role for HMIE beyond the report to be provided to the 
education authority in line with Section 8 of the Bill. 
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